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德国一般交易条款法律规制对我国的启示 

——以规制模式与立法技术为视角 

蔡睿 

 [摘 要]  法律规制在格式条款的诸多控制手段中起着十分重要的作用，德国在

该问题上的立法经历了从特别法到纳入民法典的过程，其规定逻辑清晰，内容周

详；我国《合同法》对格式条款的规定存在着严重的不足和缺陷，需要不断完善，

在此方面包括德国在内的诸多国家的规定可以为我国提供参考和借鉴。通过比较

法的考察，我国在完善相关立法时应注意到立法模式的选择与立法技术的重要

性，并处理好立法、司法与法学研究的关系，实现三者之间的良性互动。 

[关键词]  格式条款  法律规制  立法技术  完善 

 

ҙ ץ ̆ ֟ ҹ ᴪ ᶫԅү ̆֜

ҹ ▲ , ԅ ֟ҍ № ̕ ѿ ̆ Ḥȁ

ȁ ȁ ȁ Ὲ Ԋҙ ̆ ֓ Ⱶ ѿ ҹҌ

ᴪ ᴧ̆ ׅ ᴰ ҩ≢ ↕̆

֜ ᴑȂ ̆≠ ᵬҹ ̆ ѿ

↕ Ȃ ӊ̆ ̂ ̃ ᴪ
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ѿ Ԋֲ ₮̆ ֲ ῃ ӊ Ȃ2 ῒ

̆ ӂ Ԋֲ῍ ‗ ῤ ѿ ↕ ӊѿ

                                                        
1 ῏ԍ ̆ Ҍ ̆ ѿ ֜ ̆ ̆ ҉ ҹ ‰

̆ ᵬ ̆ ȇ Ȉᶏ ѿ Ȃ Һ Ҭ ң

̆ ᶏ ѿ ֜ ̆ ᶏ ѿ Ȃ 
2 ῏ԍ ӈҌ Ҍ ̆ᵖ ᵣ҉ ҹԅҍҌ ֲ

ᶏ ̆ ҉ ᾢ└ ̆ ᴆ҉ ѿ Ԋֲ ₮ Ԋֲ ῃ

Ȃᶛ ≠ ҹ̔ ѿ Ԋֲҹԅ ᶏ ᾢ└ ȁ Ҍ ҈ֲ

̆ Ҍ ҍ Ȃ ≠ ȇ̔ Ȉ̆ Ҭ ֲ ₮ 2002 ̆

384 Ȃ 



 2 

Ȃ
3

ΐ ᴨ ̆ᵖ≠ӊ ̆֞ ӊ Ȃ

ѿ Ԋֲ ₮ ғ̆ ₮ѿ ҹ ҉ ҉ ᴨלѿ ῒ̆ ᾧ

ᴪ≠ ᴨל ᵝ ₮ ≠ ≠ ᴆ ׆̆ ₮ ԅ

≠ ’Ȃ ᵥ ᶫ ̆ └ῒ

̆ ῒ ⱳ ץ̆ ⌠ῐ≠ ӊ ̆↕ ᴪ

‗ ῍ Ȃ 

ץ ѿ ֜ └ҹ ̆ ҉

ȁ ҍ ̆ ѿ ̆

῟ ҹ └ ᶫ֓ Ṣ ҍ Ȃ ᵣ№

ҹ ҩ №̆ ѿ № ₃ └ └ ῒҬ ᵝҍ

ᵬ ̆ ԋ № ҉ ̆

№ ҉ץ № ̆ ₮ ῖ └҉

ӊ Ȃ ᶏ Ȃ 

一、 格式条款的法律控制 

（一）格式条款的控制方式 

҆ ̆ ῒ ̆ ᴪ῏ Ҭ ῒ

Ҭ ѿ №Ȃ ѿ̆ҩ ᴪ ᵣ ᵬ ῤ ѿ ↓

ԑ ᵬ῍ ⱳ ץ̆ ᴪ ҍ Ȃ ѿ

ᴪ ̆ ҕ └ ̆ Ҍ

└̆ Ҋ₃ץ └ ̔ 
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҉ Ҍ≠ԍᴑҙ ̕ŷ ᶭ Ҍ⌠ └ ̆

↕ ץ Ὲ Ḛ ↕ ῒ Ȃ4ᵖ └Ӟ

Ҍ ̆ └ ԍҩ └̆Ҍΐ ӈ̕ Ԋ ̆

̆ Ȃғ ‗ ԅ ̆

↕ ҩ ̆↕ Ȃ 

2.   └Ȃ ῏ ᶏ Ԋᾢ ̆

ץ ↓ 1964 ȇ ‰ Ȉ ≢ ᴪ̆ ᶏ ᶏ

╠ ῒ ֜⌠ ᴪ ̆ ᴪ Ạ₮ ‗

Ȃ5 └ ԍῒ ѿ ̆ ≠ԍ ԍ Ȃᵖ

ԍ̆ ⱬ ῀׃ ̆ ‗ ῤ ̆ Ԋֲ

̙ ӊ Ȃ 

3.    ᴪ └Ȃ ҌῈ ֜ ᴆ └ ԍ ȁ ҍ

̆ ᴪⱬ ֜ Ὲ Ӟΐ ӈȂ ᴪ ̆

≠ ̆ Ḡ ᵣ ₮ ̆ ױ Ḡ

⌠ԅ № ᵬ Ȃ ̆ ҙ ᴪȁ Ӟ ᴪ

└ Ȃp ᴪ └Һ ԍ Һᵣ ̆ ᵬ ԅ ‗ԍ

ᴪ ̆ ᶭ ԍẫῃ └ ҍ Ȃ ̆ᵬҹ ᴪ

ᴪ └ Ҍ ῃ ף └ ᵝ ⱳ Ȃ 

4.   └Ȃ ̆ Ҭ ̆

ҹ ∞ ‰Ȃ ⌠ ̆

ԍ 1976 └ ԅȇѿ ֜ └ Ȉ̆ 2002 ṽ Ҭ ῒ

ᵣ № ῀ ῖ̆ץ ↓ 1964 └ ȇ ‰ Ȉ̆ ̆ ȁ

ȁ Ӟᾢ └ ῏ ≢ └Ȃ6

1993 └ ȇҬ ֲ ῍ Ḡ Ȉ̂ Ҋץ ȇ Ḡ Ȉ̃

Ҭ̆ 24 Ạ₮∆ ̆1995 └ ȇҬ ֲ ῍ Ḡ

Ȉ̂ Ҋץ ȇḠ Ȉ̃ Ҭ 17 19 ᶏ Ḡ Ạ

₮ ̆1999 └ ȇҬ ֲ ῍ Ȉ̂ Ҋץ ȇ Ȉ̃

                                                        
4 ȇ̔ ҍ∞ᶛ ̂ ҈Ύ Ȉ̃̆ ֤ ₮ ̆ 18 Ȃ 
5 ´ ȇ̔ Ȉ̆ ₮ 2005 ̆ 311 Ȃ 
6 1977 ȇҌῈ Ȉȁ1968 ȇ Ḡ Ȉȁ1980 ȇ Ḡ Ȉ Ȃ 
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҈ҩ ̂ 39~41 ̃ Ạ₮ ӈ ῏ Ạ₮ ↕ Ȃ

ץ ₮̆ Ҭ ҌῈ ֜ ’

Ȃᵖ ᵥ ̆ ҍ ӈ ᴇṿ ᵥ ̆

↕ ̆ ҍ ῏ ᵥ ̆ ᵥ ῏

̆ ה Ӟ Ҋ Ȃ 

（二）格式条款的法律控制及其意义 

҉ ̆ ҌῈ └ Ҭ̆ └ΐ № ӈ̆

ԍῒ₃ז └ ΐ Ȃ ᾢ̆ └ҹ ⅞ ̆

ԍҩ≢ ̆ᵖҌ ῒ ̆
7

ῤ ׅ Ԋֲ

῀ ̆ ׅ ѿ Ҍ̆ ῤ Ԋֲ

Ȃ
8
 

ῒ ̆ └ҹ └ ᶫ ∞ Ȃץ ҹᶛ̆ 1976 ȇѿ ֜

└ Ȉ ӊ╠̆ Һ ᶭ ȇ ῖȈ 138  ľ ḚĿȁ 242 ľ

Ḥ ↕Ŀץ 315 ľῈ Ŀ ѿ ֜ ῤ └̆ └

‗ԍ ҩֲ Һ ∞ ȇ̆ѿ ֜ └ Ȉ ̆ ԅ

∞ᶭ ̆ ᶭ ῏ ѿ ֜ ̆2002 ȇṽ ף Ȉ ̆

↓ҽԅѿ ֜ ̆ᶏ ⱴ Ȃ 

̆ ҹ Ԋֲ ᶫԅ ҹ Ȃ

∞ Ӟ ҹ ̆ Ạ₮
9

Ḇᶏ Ԋֲ ᶏ ⌠ Ὲ ץ̆

ӊᵬ ̆ ֲ ҌῈ ̆ ῏ ᵬҹ ᶭ ץ̆

⌠ Ȃ 

                                                        
7 ῏ԍ ̆ ң ̆ѿ ץ ≠ ҹף ̆ ҹ ѿ

פ ҹ̆ ҹѿ Ὲ ҉ └ ̕ ѿ ҹ̆ Ҍ ԍҩ≢ ̆ᵖ

ֲׅ ̆ ᾥ̂Hueck̃ ̆ᴋᵥֲ ᶭ ҹ̆ᵖѿ

֜ ѿ ᴨᾢ ₮̆ ӈⱵ ט ֲ̆ Ҍ ԍ Ȃ ҹ ׂ ̆Ӟ

└ ╠ Ȃ Ҥ ȇ̔ Ḡ Ȉ̆ ₮ 2003 ̆ 359

Ȃ 
8

ҩ ҉̆ Ṣ ̆ ԅѿ ֜ └ ̆ ғ

Һᵣ ̆ ѿ ֜ └̆ ᾧץ̆ Ȃ

ľ̔ ѿ ֜ ῤ └ └ ῒ Ŀ̆ ȇҬ Ȉ2013 3 ̆ 644-649

Ȃ 
9 ȇ Ȉ 39 ̔ ̆ ᶫ ѿ Ὲ ↕

Ԋֲӊ ≠ ӈⱵȂ 
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二、 德国一般交易条款的法律规制 

（一）德国一般交易条款规制的立法进程 

ԍѿ ֜ └ ԅ └⌠ ȁ ȁ

ᴪ └ ȂῒҬ̆ץ 1976 ȇѿ ֜ └ Ȉҹ ̆

└ ⌠ԅ ᵬ Ȃ 

҉ ̆ ȇѿ ֜ └ Ȉ ӊ╠̆ ҹ └ѿ

֜ Ạԅ ‰ ̆ῒҬ ȇ ῖȈ 138 ľ

ḚĿ 242 ľ Ḥ ↕Ŀ ѿ ֜ ̆ ᵣ ӊ̆

ԋ ѿ̆ ⱴѿ ֜ ῀ ԋ̆ ѿ ֜ ῀

’Ҋ ╠ ↕ ῒ ⱬȂ10 ҉̆ ӊ╠̆

Ⱶ ԅ ׆̆ ҉ ץ 1976 ӊ

╠ ∞ᶛ Ȃ ₮ ̆1976 ҬҌ

ֽ ᵣ ̆ ľҌᵬҹӊ Ŀ ҉ ̆

ԍ ῖӊ ѿ ≢ Ȃ 

2002 1 1 ̆ ₃ Ԉ ӊ ȇ̆ ṽ ף Ȉ ̆

ῖ ԅ 1900 ץ ѿ Ȃ ץ

Ḡ ҍ Ⱶ ҹ ̆ᵣ ԅ ῖ ᴪ≠ Ḡ ẁ

Ȃ11 ѿ ֜ └ ̆ ȇѿ ֜ └ Ȉ 1⌠ 11

ᵣ № ῀ȇ ῖȈ̆ ҹ ῖ ԋ ԋ ľ ѿ ֜

ҹ҉ ṽⱵ῏ Ŀ̆ ▼Ҋ №↕ ҹȇҌᵬҹӊ Ȉ Ȃ

̆ ȇѿ ֜ └ Ȉ ῀ȇ ῖȈӊҬ̆ ҹῒṽ ᵣ

ѿ №Ȃ ҉ ̆ ѿ ֜ └ ԅ №⌠ ȁ׆ ԍ

ῖӊ ⌠ ῖ Ȃ 

（二）德国民法典关于一般交易条款的规定---立法技术上的考察 

҉ ȇ̆ ῖȈ ѿ ֜ ԍȇѿ ֜

└ Ȉ̆ ῏ Ҭԍ ῖ ԋ 2 ̆῍ ҩ ȂҺ ԅѿ

                                                        
10

 ῃ ȁ Ṭľ̔ ҉ └--<ѿ ֜ ᴆ > ῒ Ŀ̆  ȇ Ȉ 2004

1 Ȃ 
11 ȇ̔ ṽ ̔ Ȉ̆ ₮ 2003 ̆ 1  
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ѿ ֜ ҩ̆≢ Ԋֲ ̆ Ԋֲ

ⱴԅ ̆ ᵣ ̆ ԇῒᴨᾢ ⱬȂ 

305c ѿ 17 ԅ ̆ ѿ ֜ ԍ

῏ Ԋ̆ ҹ ץ̆ Ԋֲ ױ ̆ Ҍ ҹ

№Ȃ ԍ Ȃ ҹ Ҭ̆ѿ ֜

̆ ԍ ӊҬ̆ᵖ ԍ ȁ ȁҒҙ ̆ ֲ

ῒ Ҍᴪה ץ̆ ԍ ץ ֓ ԍ

̕ ץ ȁ ȁ ₮ ̆ ץ ̆ ֲ Ҍ ̂
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4. ῤ └ 

ῖ 307 ȁ 308 ȁ 309 ԅѿ ֜ ῤ └̆

ѿ ֜ ῀ ’Ҋ̆ Ḥ ↕ Ҍ̆

ᶏ ֲ Ҍ≠ ̆ ῒ ⱬȂ 307 ѿ ѿ ѿ ̆

ץ Ḥ ↕ᵬҹ∞ ‰̆ ԋ ԅ ↕Ȃ 308 ȁ 309

ΐᵣ↓ҽѿ ֜ ᴆ  

5.  

ῖ 310 ԅ ῒ̆Ҭ̆ ѿ

ѿ ֜ ֲ Ȃ24 2 ̆25 ԍ ⱬ

ᶫ ᴑҙ῏ԍ ᶫ ≢ ֲᶫ

̆ ↕҉Ҍ 308 309 Ȃ26 3 ѿ ̆

Ȃ 4 Ҍ ԍ ȁ֪

Ὲ ץ̆ ᵣ ȁᴑҙ ꞋⱵ Ȃ ֓ ҍ ѿ

̆27 Ꞌꜚ ̆ ľ Ꞌꜚ ̆ Ꞌꜚ ҉

≢ Ŀ̆ Ӟ ≢ ̆ ԍꞋꜚ

̆ᶭ ̆− ѿ ᶛ ꜛԍ ∞ ѿ̆

ץ Ꞌꜚ ҉ Ḡ ԍ ҉ Ḡ Ȃ28 

（三）形式评价 

└ ԅ׆ҩ ̂ ҩ Ҭ ↕

└̃⌠ ȇ̂ѿ ֜ └ Ȉ̃ Ῥ⌠ Ԋ ȇ̂ ῖȈ̃

̆ ԍ ̆ № ΐᵣ̆ ̆

Ȃ ȇѿ ֜ └ Ȉ ῀ ῖ ‗ԅ ץ ѿ ֜ ₮ԍṽ

ᵣ ӊ ץ ԍ ᵣ ̆ᵣ ⌠ Ȃ ̆

ȁ ̆ ѿ ҍ ≢ ̆

ԅ ↕ ҍ ѿȂ 

三、 我国格式条款法律规制的现状及完善 

                                                        
24 ȁ ȇ̔ ṽ Ȉ̆ Ҭ ₮ 2004 ̆ 261 Ȃ 
25 ȇ ѿ ֜ └ Ȉ 23 2 3 Ȃ 
26 ȁ ȇ̔ ṽ Ȉ̆ Ҭ ₮ 2004 ̆ 262  
27 ȇ ѿ ֜ └ Ȉ 23 ѿ Ȃ 
28 ȁ ȇ̔ ṽ Ȉ̆ Ҭ ₮ 2004 ̆ 263 Ȃ 
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（一）我国法上格式条款法律规制的现状 

ԍ ₮ ̆ ῒ ̆ ԍ

ԍ ⅞ ̆ Ҥ Ҍ Ȃ ⌠ ̆ ῒ 1992 ᾴ

҈Ҭῃᴪ‗ ᴪҺӈ ̆ ԅ

̆ Һᵣ ֜ ү ̆Ḡ ȁ ȁ ҙ

̆ ֜ Ҭ ⌠ ᶏ ̆ ̆ └Ӟ

Ȃ 

ԍ 1993 ȇ Ḡ ȈҬ ѿ ₮ ̆29ᵖ

№ ̆ ԍ ↕ Ȃ ̆ 1995 ȇḠ ȈҬ̆

17 ȁ 19 ңҩ Ḡ Ҭ ᵬ₮ ̆ ԍȇ

Ḡ Ȉ̆ Ҭ ѿ ԅ ᶫ ѿ ӈⱵȂ1999

ȇ Ȉ 39 ~ 41 ῍҈ҩ Ạ₮ ̆ ԍ╠ң

ҹΐᵣ̆ῒҬ 39 ԅ ᶫ ѿ ӈⱵ

ӈ̆ 40 ԅ ̆ ԍ ῤ └̕ 41

ԅ ↕̆ Ԋֲ ӈ ̆ Ạ

₮ ᶫ ѿ Ҍ≠ Ȃ ̆ └

Ҭ Ȃ 

҉ └ ̆ ץ Ҋ₃ҩץ₮  ̔ל

ᾢ̆ └ ԅ׆ ⌠ ׆̆ ⌠ Ȃ ԍ

̆ Ӟ ԅѿҩ ῀

̆ ҉ ῒ ȇ׆̆ Ḡ Ȉ ѿҩ ⌠ȇḠ Ȉ ңҩ

Ῥ⌠ȇ Ȉ ҈ҩ ̆ Ӟ ԅ

ⱴ Ȃ 

ῒ ̆ └ ԅ׆ ≢ ⌠ѿ 30̆

₮ Ḡ ̆1999 ̆

└ ԍ ԍ └ ̆ᵣ ԅ └ Ȃ 

                                                        
29 ȇ Ḡ Ȉ 24 ̔ Ҍ ץ ȁ ȁ ȁ ᵬ₮

ҌῈ ȁҌ ̆ ⁞ ȁᾧ ῒ Ԋ ᴋȂ 

  ȁ ȁ ȁ ╠ ↓ῤ ̆ῒῤ Ȃ 
׆̆ 30 ᵣ҉ ȇ Ḡ ȈȁȇḠ Ȉҍȇ Ȉ Ҍ ҉Ҋᵝ ῏ ̆ᵖ

ȇ̆ Ȉ ҍȇ Ḡ ȈȁȇḠ ȈҬ ԍѿ ҍ ≢ Ȃ 
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̆ └ Ҍ ⱴ ̆1995 ȇḠ Ȉ

ԅ ᶫ ѿ ӈⱵ̆r ԅ ץ⌠ ҍᴰ
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ȇ Ȉ 39 ѿ
33

ԅ ᶫ ѿ ӈⱵ̆ ӈⱵҺ

ң ̆ѿ Ṝ Ὲ ↕ Ԋֲ ≠ӈⱵ̆

ԋ ᾧ └ῒ ᴋ ֲ Ȃ׆ ҉ ⌠

ץ ̆ ᶫ ѿ ץ ӈⱵ Ḡ

ֲ≠ Ȃᵖ Ҋ ̔ 

ѿ̆ ԅ ᶫ ѿ ӈⱵ̆p ׆

҉ ̆ ̆ѿ ̆ԋ

Ạ₮ ̆ ⌠ ⌠

ԅ ̙ 

ԋ̆׆ ҉ ̆ ԅľᾧ └ῒ ᴋ Ŀ̆

̆ ᾧ ᵖ Ҍ ԍᾧ ̆ ӈ

ᾧ Ӟ ῒז Ȃ 

҈̆ 39 ӈⱵ Ȃ ԅѿ Ԋֲ

ӈⱵ̆ᵖ ӈⱵ ̆ ȇ ԋȈ

6 ȁ 9 ѿ̆ Ԋֲ ӈⱵץ Ԋֲ ⌠

̆ ֲ ץ ֲ Ȃᵖ׆ ҉ ̆ ԍ

̆ ῀ ׅ Ԋֲ ѿ ̆ ѿ

╠ Ԋֲ ⌠ ̆ Ӟҹ ӈⱵ ᶫԅ

̆ ԅ ӈⱵ ̆

Ӟ ῀ Ȃ ̆ ӈⱵ ԇ ֲѿҩ

̆ ῀ ̆ Ҍ ̆Ӟҍ

ᶛҌ Ȃ 

3. ῏ԍ ῤ └ 

ȇ Ȉ 40 ԅ ̆ ԍ ῤ

└ ̆ ῀ ╠ Ҋ̆ Ҥ ӈ

ⱬ ׆̆ ⱬץ ӈȂ׆ 40 ̆

ΐ 52ȁ53 ѿ ̆ ľ ᶫ

                                                        
33 ȇ Ȉ 39 ѿ ̔ ̆ ᶫ ѿ Ὲ ↕

Ԋֲӊ ≠ ӈⱵ̆ ᾧ └ῒ ᴋ ̆ ̆

ԇץ Ȃ 
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ѿ ᾧ ῒ ᴋȁⱴ ᴋȁ Һ ≠ ̆ ȂĿ

ῤ └ └ ̆ ῖ ҈ҩ

↕ ҍ ΐᵣ↓ҽ ԅ ̆ ̆

Ҍֽ № ғ Ȃ 

ᾢ̆ ҍ 39 ̆ 39 ԅѿ Ԋֲ ᾧ

ӈⱵ̆ ᾧ ̆ ױ ץ

ᾧ Ὲ ↕ғ ֲ≠ ⌠ѿ

̆ᵖ ҌҤ ץ ֟ ѿ ԅ Ҍ Ȃ 

ῒ ̆ ׅ ΐᵣ↓ҽ ̆ ֽ ԍľᾧ ῒ

ᴋȁⱴ ᴋȁ Һ ≠ Ŀ₃ ̆╠ ⌠̆

҆ ̆ ↓ҽ └ ᾧ ѿ ҆Ȃғ

ΐ Ҍ ̆v ҹⱴ ᴋҍ Һ ≠̙

₮ Ȃ 

̆ ӎ ‰Ȃ ҉ ױ

ׂҕ └ ∞ ‰Һ Ḥ ↕̆ Ḥ ӂ

‰↕̆ Ḥ ↕↕ ̆ ԍ ҍ ӊ ԑᵬ ῏ ̆

ҹ ӊ ↕Ȃ Ӟ‗ ԅ Ḥ ↕ῤ ̆ ᴪ

ԇ ӈȂ34 Ḥ ↕ ῤ └̆Ҍֽ ԅ └

̆ ғӞ Ḡ ҍ ̆ ҹ

ῤ └ ‰̆ᵖ Ȃ 

4. ҍ ᴨᾢ 

ȇ Ȉ 41 Ạ₮ ̆ ╠ң ῏ԍ

̆ Ԉ ̆ ԇץ ̆

ң ҉ץ ̆ Ạ₮Ҍ≠ԍ ᶫ ѿ Ȃ ҈ ľ

Ҍѿ ̆ ȂĿ ҍ

ῖ ҹ ̆ғ ҹ ̆ Ҍᵬ Ȃ 

5. ӎ  

ȇ Ȉ ҈ҩ Ạ₮ԅ ̆ᵖׅ Ȃ ҍ

                                                        
34 ≠ ȇ̔ Ȉ̆ Ҭ ֲ ₮ 2002 ̆ 164 Ȃ 
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ῖ ̆ ȇ Ȉ Һ Ҋ₃ץ ̔ 

ᾢ̆ ӎ Ȃѿҩ ҍ ̆

Ӈ ῀ ̂ ҉ ӯ ᶛ ̃̆

ῖ ԍ ̆ ԍ Ạ₮ԅ ̆p ҉

Ȃ 

ῒ ̆ ’Ҋ̆ ⱬ ᵥȂ ץ ȇ Ȉ

56 ̆ №ῤ ̆Ҍ ῒז № ⱬ̆ᵖ ԍ

№ Ҋ ᵥ ̆ Ӟ Ạ₮ ῏ Ȃ 

̆ ӎ ̆ ҉ ̆ └

̆ Ԋֲҹԅ ᾧ ̆ ץ̆

└Ȃ ῖ ѿ ֜ ̆p ԇ

̆ Ҭ₮ ̆ Ҭ ӎ ῏

Ȃ 

四、 德国一般交易条款法律规制对我国的启示 

（一）.就规制模式论----从民事特别法到民法典的回归 

҉ ̆ ԍ Ḡ ̆ ץ ≢

└ ̆ ѿ ≢ ֟ ԍ ῖӊ ̆ ԍ

≢ ҍ ῖ ῏ ץ Ԉ Ȃ ῖ└ ԍ 19ҕ ̆

ף₃ ꜜⱬ ᶏ̆ ῖ ҹ ᾥ ₮ Ȃ

ԍѿҩ ̆ף ҙ Ҍ ̆ 19ҕ 30

ҙ῾׆ ᴪ ҹ ҙ ᴪȂ35 ֟ ѿ ↓ ᴪ ̆ ֓

╠ ҙ ף ῖ Ȃp ֟ҙ ץ ӊ

̆ ֓ ץ̆₮ ԍ Ҍ Ҍ ̆ᶛ ᵄ

ҍ № ₮ Ḡ ץ̆ ֜ ₮

№ ט ӯ Ȃ ᵥ ץ └ ֓ ₮ ᴪ

╠ ѿ Ȃ Ῥ҈ ̆ ԅ ̆ ᾢ

≢ ԇץ ‗Ȃ36 Ạ ᶏ ῖ ⌠ԅ ̆37ᵖ

                                                        
35 [ ] ¥ ̆ ᾣ ȇ̔ ṽ Ȉ̆ ₮ 2012 ̆ 237  
36 ᶛ ᾢԍ ῖ 1894 ȇ№ ט ӯ Ȉ̆ ץ ӊ ȇѿ ֜ └ Ȉ ԍ

≢ Ȃ [ ] ¥ ̆ ᾣ ȇ̔ ṽ Ȉ̆ ₮ 2012 ̆ 37  
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ᵬ̆ҹ Ԋ ῖ Ḡ ῒᵣ Ҥ ҍ ̆ ԍ

̆ ῒ ץ Ҍ ₮ ғ ӄ ↕╠̆ ῏ ᴪ

֜ ≢ ‗ ̆ ῖ ̆ Ҍ

ҹԅ ̆ Ҍ ῖ ҹѿҩ Ȃ38 ѿ

Ҋ̆̓͂ ԍѿ ֜ ץ ֜ ∞ᶛ ≢ ԇ

ץ ‗Ȃ 

⌠ 20ҕ ̆ ῖ ӊ ̆ ῖ̆ ≢

῀ ῖ ̆ ῒ ̆Һ ҈̔ 

ѿ̆ ̆ ≢ └ ῏ ԅ

῀ ̆ ԅ ҹѿ ̆ᶛ ̆ ᵬҹѿҩ

ᵣ̆ῒ ≠ ≢Ḡ Ȃ 

ԋ̆ ԅ ̆ ֓∞ᶛ

ⱴ ̆ ̆ ῀ ῖ ᴆ ҹ Ȃ 

҈̆ ѿᵣ ⱴ ̆ ԅ ľ

Ŀ̆פ ֓ľ Ŀפ ḱ ῀⌠ ῤ ӊҬ̆ ֓ פ

ῤ ҉ ԍ ≢ └ ῤ Ȃ
39
 

҉ץ Ḇᶏԅ ῖ ḱ ̆ᵄ 2002 ȇṽ ף Ȉ

̆ ȇѿ ֜ └ Ȉ ῤ ≢ ῀⌠ ῖҬ̆ᶏ

└ ҹ ῖ ѿ № ׆̆ ԅ ѿȂ҉ץ Ҭ

ץ ֟ ᵥ ̙ 

׆ ̆ ԍ ̆ף ѿ Ἕ 19ҕ ̆

ѿ ҍ ҙ ҽ̆ ѿ Ḥ ף ⌠ ֟ Ȃ ץ

̆ Ҭ ҳ ’ ̆ ҉Ӟ Ȃ

Ӈ ҩ ̆ ᵥ ̙ ԍ └ ѿ

ῖ̆῏ԍ ȇ ȈӊҬ̆ᵬҹ ̆ῒ

ԍ ᴍ῏ ץ ѿ℗ ῏ Ȃ ᶏ └

                                                                                                                                                               
37 ᶛ ҹ ῖҌ ԅ Ḡ ץ̆ ῖ ҹ ץ ҩֲҺӈ

ȁ Һӈ ҹ Ȃ [ ] ¥ ̆ ᾣ ȇ̔ ṽ Ȉ̆ ₮

2012 ̆ 234 Ȃ 
38 [ ] ¥ ̆ ᾣ ȇ̔ ṽ Ȉ̆ ₮ 2012 ̆ 240~241 Ȃ 
39 ȇ̔ ṽ ̔ Ȉ̆ ₮ 2003 ̆ 4~5 Ȃ 
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̆
40

҉ №̆ ֓ ӊ

╠̆Ҍ ȇ ȈҬ ῖ └ Ҭ̆ ῏

Ȃᵖ ӊ╠̆ ױ ≢ ԇץᾢ ‗̆ᶛ Ḡ

Ԋ ≢ Ạ₮ ҹ ̆ ῏ ᴆ Ῥ ῒ ῀

⌠ Ԋ ӊҬȂ ≢ Ṝ̆ ≢

≢ ҍ Ԋ ̆ ̆ ῒ ̆ ѿ

ҍ ῏ ̆ҹ ῀ Ԋ ᶫ ᴆȂ 

（二）就立法技术论 

ῖ 305 310 ̆ ױ ץ ⌠ Ҥ

ҍ ̆ ѿ ҉ № Ҭ Ȃΐᵣ

ӊ̆ ᵣ Ҋ₃ץ ṿ ױ ӟṢ ̔ 

ѿ̆ Ҥ ȁ Ȃ׆ ѿ ֜ ᴆ ӈ⌠ ῀ ᴆῬ⌠ѿ

֜ ῤ └̆ ̆ № ̆ᵣ ԅ ѿ ֜

└ ̆ ᾢ∞ ῒ ῀ Ῥ∞ ῒ ῀ ⱬ

Ȃ ӊץ Ҍ̆ ץ ̆

ӊ № ץ41̆⌠ ⱴῃ Ḡ ֲ ̆ ⌠

ӈӊ Ȃ 

ԋ̆ ̆ Ȃ ᴨל ԍ ΐᵣ̆ Ḃ̆

ᵖӞ ῒ ̆ ↕ ҌḂ̆ ̆ ↕ᴪᶏ

ԍὅ ̆ ץ Ȃ

ԋ ӊ Ȃ ѿ ֜ └Ҭ̆ ῖ ҹ ‗ԅ

҉ץ ̆ɒ ѿ ֜ ῤ └Ҭ̆ 307 Ạ₮ѿ ̆ 308ȁ

309 ↓ҽԅ ῏ ̆ῒҬ № ̆ ԅ ↕

ҍ ѿȂ 

҈̆ѿ ҍΐᵣ Ȃᶛ ῏ԍѿ ֜ ῤ └̆

307 ѿ ԅ∞ ѿ ‰̆ ԋ ↓ҽԅΐᵣ ∞ ‰̆

Ҋ ῏ ⱬȂ Ḡ ̆

                                                        
40 ᶛ ᶏ Ԋֲ ҍ ԊҺᵣ ≠ӈⱵ № ᴪ Ҍ ̆

ץ Ҍ ҙӊ Ȃ 
41 ᶛ ῖ 305 ԋ ѿ ֜ ῀ ᴆ ̆ ⌠ ֲ ̆

№ֲ ΐᵣȂ 
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ԇץ ץ̆ └ Ḡ̆ ԅ ᵬ ҍ

ѿȂ 

̆ ҍ Ȃɒ 308 ↓ҽԅѿ ֜

̆ 309 ↓ҽԅѿ ֜ ̆ Ḡ └ ⱬ

̆ ԇ Ḃץ̆ ӈȂ 

Ҍֽ̆ ̆ ̆ ̆

Ӟ ̆ɒ ҌҤ ӊ ̆ ῏ ӊ ̆

֓ ץ ḱ ԇץ Ȃ 

（三）立法、司法与学术研究的良性互动 

̆ ѿ ֜ └ ̆ ױ ץ

⌠ ȁ ҍ ӊ ԑꜚȂ 

‗ ᴪ ѿ ̆ ∞ ӎ ῏ ᶭ ̆

ῤ Ὲ ӈ ῏ ԍ ↕ ∞ ᴆ̆ Ҭ

̆ ҹ ᶫ Ҍ Ȃ ӊ ̆ῒҺ

Ҍ ԍ ∞̆ ԍץ ҹ ᶛ ⱴ

̆ ̆ ₮ ↕̆ҹ ∞ ᶫ ̆ҹ

₮ ῏ Ȃ ̆ ̆ ῏

̆ ̆ ץ ҹ ∞ ᶫ

ᶭ ̆ ҹ ᶫ ѿ ̆ ҈ ӊ Ȃ 

҉ץ ץ ׂ Ӟ̆ Ḡױז

ᾢ ̆ ԍ Ҭ ῤ ̆

ӊ ̆ ṿ ӟ Ṣ Ȃ 

结语 

ѿ ̆ ᵥ ⌠ └̆ ̆ Ḇ ӈ

Ȃ42 └ Ҍ ԍ ̆ ԍ

Ẓ ̆ Ԋֲ≠ ҍ ᴪ Ȃ Ҭ

ң └ ̆ ׆ ₮ ̆

ᶫ֓ ꜛ̆ ῏ Ҋ Ҭ̆ ᴪҺӈ

                                                        
42 ȇ̔ṽ Ȉ̆ ֤ ₮ 2009 ̆ 58 Ȃ 
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ẫ ˻ 

 

 

 

Comparison of Chinese and German standard terms of legal regulation 

 (China University of Political Science and Law College of Comparative Law, Beijing 100088, China) 

Abstract: Legal regulation have plays a very important role in many cases, the German legislation 

on this issue has gone from a special law to incorporate the process of the Civil Code, its 

provisions clear logic, In China's "Contract Law", there are serious shortcomings and deficiencies 

on the Standard terms .We need to constantly improve. And many countries, including Germany, 

can provide reference for our country in this regard. By examining comparative law, We should 

improve the legislative technique, and handle the relationship between the legislative, judicial and 

legal research, to achieve positive interaction between the three. 
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